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Abstract 
The aim of this paper is to identify the factors influencing the trust in the independence and impartiality of the 
arbitrators as well as the trust in their professional abilities to perform their duty as arbitrators. The authors proceed to 
an analysis of a wide range of aspects of this trust:  the trust of the parties in the arbitrators appointed by them, the 
trust of the appointing authority in the arbitrators , when such authority is performing the appointment, the trust of the 
parties in the arbitrator appointed without the implication of the parties in the appointment process, leading the party 
to decide whether to challenge the arbitrators or not and the self-trust of the arbitrator, when accepting the 
appointment or deciding whether to renounce to the appointment, when challenged by the parties.  
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1. Factors taken into consideration by the arbitrators when deciding whether to accept and an 
appointment  
Parties appointment is not the only issue to be taken into consideration to reach a valid appointment. 
Arbitrators themselves have to decide whether they should or not accept that appointment.  In taking such 
decision, arbitrators do take into consideration a number of factors:  
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1.1.  Professional expertise.  
Arbitrator do have to  perform their  own  honest assessment, independent of the parties’ analysis on 
their professional expertise. While doing this, the arbitrator’s self perception is highly important, as it may 
significantly differ from that of the parties.  
1.2.  Availability  
In spite of the appearance of an objective matter, availability is not simply to be found when seeing the 
schedule of the professional duties of the arbitrator. Such analysis is also a matter of arbitrators’ 
perception of his/her abilites to perform the tasks included on his/her agenda, particularily since there is 
no clear perspective on the procedural steps in the arbitration at the time of the appointment being made.  
Therefore, the projection the arbitrator is making on his/her  future professional schedule is to be taken 
into consideration both by him/ her and the parties.   
1.3. The language skills  
The situation of the arbitrator using his/her mother tongue is an easy situation. However, in 
international arbitration the arbitrators do work mostly in a foreign language. The assesment of the 
language skills is performed primarily by the parties, but , in fact, there is a rare situation the one when the 
foreign language skills of an arbitrator are really tested by the parties for instance by previous experiences 
with the same arbitrator in other cases. Most of the parties’ decision in respect to the language skills of an 
arbitrator based on the declarations of the arbitrator made in his/her Cv and maybe a direct interview
(Blackaby, Partasides,  Redfern, & Hunter, 2009). Such assessment will say little about the ability of the 
arbitrator to work with very specific language as it is the case in certain disputes ( like for instance IT, 
construction, farmacy).  The honest self evaluation of the arbitrator when accepting an appointment is 
critical on this matter.  
Therefore, the arbitrator’s accurate self assesment is highly important. In case of  genuine foreign 
language skills, it is only the arbitrator’s distorsioned self preception that would prevent the acceptance, 
from this point of view.   
1.4. The independence and impartiality  
The arbitrator is supposed to perform a honest self-analyse of its his/her independence and impartiality.  
When doing this it she/ he has to apply a double test  (i) his own belief on in his/her capacity to act 
impartially and independent  and (ii) the parties’ perception of his independence and impartiality  - the so 
called „ in the eyes of the parties” test.  
In fact, a third test is also performed by the arbitrators, which is „in the eyes of the professional 
community”.  The peers’ recommandations are of high value and an arbitrator eventually depends on 
his/her good reputation.  
1.5. Remuneration 
The arbitrators, apart of performing a role that is important from the perspective of the social 
recognition, of the trust of the parties, are to assess the very practical aspect of their remuneration. In 
situations where such a remuneration is not satisfactory, arbitrators may decline the appointment. This 
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may be the case of professionals such as lawyers who may have hourly rates higher than the fee for an 
arbitrator position in a certain case. However, as we shall show, the remuneration issue is not necessarily a 
critical one.  
1.6. Prospective career development   
The exposure to future potentially better remunerated cases, the prospective carreer developments  may 
also lead an arbitrator to accept an appointment even for a low arbitration fee (Carter, 1994). A certain 
appointment may create the opportunity for the arbitrator to confirm his/her  professionall skils and  
provide him/her  with futher possibilities to be appointed.  
2.  Other criteria related with personality  issues  
However,  in  many  occasions,  the  fact  that  parties  trust  the  arbitrator  and  the  inherent  satisfaction  of  
such trust may lead to an acceptance of  low paid assignment.   Therefore , the ego-related issues may play 
a very significant role in the acceptance of an assigment as arbitrator.  
An honest self-analysis of the arbitrator, when accepting the appointment, is usually taking into 
account the arbitrators’ anticipated reactions to the „actors” of the arbitration process, the persons the 
arbitrators are supposed to interract with on this occasion.  If the prospected arbitrator does not trust that 
such  interractions will take place in a certain degree of acceptance for the arbitrator, most probably he/she 
will decline the appointment, as there is no legal obligation for the arbitrator. Alternatively, the arbitrator 
may accept the appointment for other considerations and, being aware of the difficulties, he/ she shall try 
to manage the situations in such way that those difficulties will not to lead to the violation of the due 
process  rights of the parties.  
A  psychological study performed by professors Nappert  &  Flader (2010) of  University of Berlin, 
based on the answers given by worldwide arbitrators to a questionnaire, indicated the role of the personal 
sympathies and antipathies of the arbitrators in their relationship with the counsels appearing in the 
arbitration on behalf of the parties, as well as in relationship with the co-arbitrators.  
2.1. Factors taken into consideration by the parties when deciding whether to challenge an arbitrator or 
not
A challenge is legally possible if there are issues that question the independence and impartiality of the 
arbitrators.   The assessment is, to  a large extent, rather subjective, as a party may choose to challenge an 
arbitrator for the same reasons other party may trust the arbitrator and therefore choose not to challenge 
him/her.  
The factor taken into consideration by the parties in deciding whether to challenge or not an arbitrator 
is actually the personal trust  of the parties in the independence and impartiality of an arbitrator. Other 
elements  may be as well relevant as well, such as  whether the arbitrator disclosed the facts questioning 
his/her independence voluntarily; this may be a very important indication of the future attitude the parties 
may expect from the arbitrator (Lowenfeld, 1995); an arbitrator who disclosed any issues that might have 
created  any doubts as to his/her impartiality in the eyes of the parties will be in a different position than 
an arbitrator who chose not to make any disclosure.  
Parties may also decide to challenge or not based on their expectations of the arbitrator’s behavious in 
the case of an unsuccessful challenge, as well as on the expectations of the reactions of the other 
arbitrators in case of a successful challenge, since the perception of the arbitral tribunal on the good faith 
of the parties is always playing a certain factor in the future development of the dispute.   
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2.2. Factors taken into consideration by the arbitrators when deciding whether to resign, following a 
challenge  
In deciding whether to resign, following a challenge, an arbitrator is always taking into account 
whether the issues questioning his/ her independence and impartiality are well grounded. This analysis, if 
made with sufficient honesty, would normally lead an arbitrator to voluntarily resign in all cases when a 
challenge is successful. However, the situation is not as simple as it seems in the cases where the issues 
are not clearly leading to a successful  challenge, and here the arbitrator is performing in fact an analysis 
of the chances of a successful challenge against him/her, and the effects of such a situation  to his/her 
reputation.  
In the situation of an unsuccessful challenge, the arbitrator usually assesses his/ her own willingness to 
perform his/ her activity with a hostile party, analysis which, in certain cases, may lead to resignation.  
The perception of the other arbitrators in case of an unsuccessful challenge, as well as their anticipated 
behavior, is also taken into account by the arbitrators, as one of the factors leading the arbitrator to accept 
the appointment and it is also the expected level of comfort in the relationship with the other arbitrators. 
The arbitrators may therefore give a certain degree of importance to the situation when such challenge, 
even unsuccessful, is expected to lead to the future lack of trust of the other co-arbitrators, as well.   
2.3. Factors taken into consideration by (the) neutrals deciding on a challenge  
The decision the neutrals are taking on the challenge is mainly a legal one, namely the neutrals will 
analyze the legal provisions and international standards  on independence and impartiality. However, 
there is a certain degree of personal analysis performed by (the) neutrals on a case by case basis, as well, 
as the  international standards may  allow such analysis.   
In performing this analysis, the neutrals ( who may as well be the other co-arbitrators in the file, who 
were not challange), are usually taking into account also certain personality issues of the arbitrators, to the 
extent that these may influence his/her independence and impartiality, given the particular circumstances 
of a certain case.  
3. Conclusion  
However, the appointment by itself is not leading to the arbitrator taking this position in the arbitration 
position, but the arbitrator must perform its own assessment of his capacity, availability and  
independence and impartiality and accept or decline the appointment (Born, 2009).  This is , in fact, the 
process of the arbitrator trusting himself or herself and honestly assesing whether it he or she meets the 
expectations of the parties. There is also the possibility for the arbitrator to consider himself or herself as 
independent and impartial, but at the same time he/ she should be aware that parties may have doubts on 
this due to certain circumstances (Friedman, 2008). In this situation, the arbitrator is supposed to disclose 
such circumstances to the parties and his /her co-arbitrators (Bishop & Reed, 1996). This is in fact a test, 
(as should) because if  the arbitrator fails to disclose such circumstances that may rise doubts in the eyes 
of the parties, parties’ trust is lost, maybe in an ireparable way to an irreparable extent.  
 Should the parties consider that the arbitrator is biased, they have the right to challange him/her, 
operation which leads to a third assesment of trust, this time limited to the issue of independence and 
impartiality only. Such  assesment  is performed by independent professionals, who are applying both 
legal criteria in defining the independence and impartiality.  Their analysis is ultimately leading to the 
outcome of the arbitrators’ appointment, as he/she may be maintained or replaced from its position.  
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